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U.S. DISTRIBUTOR AGREEMENT

Mallory Controls and ______________________


THIS AGREEMENT, effective this          day of         199_, by and between MALLORY CONTROLS, a Division of Emerson Electric Co., having its principal offices at 2831 Waterfront Parkway, East Drive, Indianapolis, Indiana 46214-2016, (hereinafter called “Mallory Controls”), and                  having its principal offices at                     (hereinafter called the “Distributor”). 

WHEREAS, Mallory Controls manufactures and sells a line of appliance controls [and other products and related services], as further described below (the “Products”), and 

WHEREAS, the Distributor desires to act as a distributor of Products for Mallory Controls by purchasing Products for resale, including, without limitation, maintaining an inventory of, and services for, the Products; and represents that it is qualified to perform the foregoing as a distributor for Mallory Controls pursuant to such terms and conditions; 

NOW, THEREFORE, IT IS MUTUALLY AGREED AS FOLLOWS:

I.
APPOINTMENT AND TERM.

Mallory Controls hereby appoints the Distributor, a non-exclusive distributor of the Products during the term hereof and Distributor hereby accepts such appointment, as a non-exclusive distributor for Mallory Controls and the Products.

Mallory Controls shall have the absolute right to (a) sell Products to any party in the Primary Area, as said term is defined in Section IV below, and (b) appoint one or more additional distributors and/or sales representatives for the sale of Products to any party in the Primary Area and in the event of any such sales and or appointments, Distributor hereby expressly agrees that it shall not be entitled to any kind of compensation, remuneration or damages by virtue of such sales and/or appointment.

The term of this Agreement shall commence as of the date set forth above and shall automatically terminate, without notice, one year thereafter unless specifically renewed upon the further written agreement of Mallory Controls and Distributor, but subject to earlier termination as provided herein.

II.
PRODUCTS.

For purposes of this Agreement, the Products are defined to be the appliance controls and other goods [and services] listed in Appendix A attached hereto and made a part hereof, as may be modified from time to time by Mallory Controls, in its sole discretion.  It is understood and agreed that Mallory Controls is not obligated to continue to manufacture or supply any of the Products covered hereby and shall have the right to exclude from, and add products [and services] to, this Agreement from time to time, effective upon written notice to Distributor.

This Agreement does not provide Distributor with any distribution rights for other units or divisions of Emerson Electric Co. or its subsidiaries and affiliated entities or their products or services.

III.
SALE OF PRODUCTS.
Mallory Controls agrees to sell to Distributor, and Distributor agrees to purchase, Products, at the prices set forth in Appendix B, which prices may be changed from time to time by Mallory Controls upon thirty (30) days advance notice to Distributor.  Mallory Control’s terms and conditions of sale set forth in Appendix C shall apply to and govern the sale of Products to Distributor including, without limitation, the limited warranty and limitations of remedy and liability.

IV.
PRIMARY AREA.

While nothing in this Agreement shall restrict the territory within which the Distributor shall be free to distribute the Products, Distributor’s area of primary responsibility for distribution of the Products shall be                                             (the “Primary Area”).

V.
OBLIGATIONS OF THE DISTRIBUTOR.

Distributor acknowledges and expressly agrees that each of the obligations set forth in this section is inherent in the relationship between the parties contemplated in this Agreement, and that a default of any such essential obligation will irreparably harm Mallory Controls.  Accordingly, Distributor at its sole cost and expense expressly agrees that it shall:


A.
Use its best efforts to fully promote, exploit the potential markets for, and pursue all reasonable opportunities to sell Products in the Primary Area.


B.
Purchase adequate quantities of Products from Mallory Controls for inventory purposes to meet the market demands and requirements of the Primary Area.  The minimum inventory that Distributor must maintain throughout the term of this Agreement is ten percent (10%) of the Products sold into the Primary Area in the twelve (12) month period prior to the effective date of this Agreement, directly or indirectly by Mallory Controls and by Distributor, if it was a distributor of the Products during such time frame.


C.
Furnish proper advise and consultation to all users of the Products located or installed in the Primary Area, including without limitation, assistance in connection with the proper selection and usage of Products, the start-up and check-out of Products, the diagnosis of user inquiries concerning Products and the servicing of deficiencies in, and the performance of warranty obligations on, the Products in the manner specified from time to time by Mallory Controls.


D.
Provide its customers with appropriate Mallory Controls’ instruction sheets and warnings for the Products and advise its customers as to the installation, maintenance, use and application of the Products, and maintain appropriate records of its activities in this regard.  [Distributor shall provide accurate translations into (language) of all of Mallory Controls’ commercial literature to customers and prospective customers of the Products and related services and indemnify and hold Mallory Controls harmless from any damages, claims or losses suffered by Mallory Controls or any third party as a result of incorrect, erroneous or incomplete translations. ]

E.
Maintain in the Primary Area suitable premises, equipment, sales aids and current technical and promotional literature for the Products, and employ sufficient and suitably qualified and trained technical, engineering and other competent personnel necessary to carry out the duties of the Distributor under this Agreement to the satisfaction of Mallory Controls.  Distributor and its personnel shall maintain a working knowledge and familiarity with the Products, including associated services, and attend training sessions as appropriate to maintain such knowledge and familiarity.


F.
Keep Mallory Controls fully informed of commercial and market conditions within the Primary Area and the activities of customers and competitors, and regularly cover the trade and industry for the purposes of furthering sales of the Products.


G.
Provide Mallory Controls periodically, as requested, with forecasts for purchases of the Products and customer evaluations.


H.
Report immediately to Mallory Controls any incident of which the Distributor has knowledge which might involve any Products and the loss of life, personal injury or property damage and participate in any investigation of the incident at Mallory Controls’ reasonable request.


I.
Maintain records in such form and detail as Mallory Controls may reasonably request from time to time with respect to customers, outstanding quotations and orders, services and related activities, and such other commercial and technical matters relating to the Products, including plans, drawings and other documents, and promptly transmit such records to Mallory Controls upon request.


J.
Not incur any liability on behalf of Mallory Controls, nor in any way pledge or purport to pledge Mallory controls’ credit, nor describe or hold itself out as an agent or employee of Mallory Controls, nor describe itself other than as a distributor of Mallory Controls for the resale of Products and the performance of functions specified in, and pursuant to, this Agreement; nor make any warranties or representations of any kind with respect to Mallory Controls, the Products, or any other products of Mallory Controls, other than to present to the prospective customer the description and specifications (including any limitations) of the Products as specified by Mallory Controls to the Distributor.


K.
Not, without Mallory Controls’ prior written consent, which shall not be unreasonably withheld, sell or distribute any products or goods which are competitive with the Products.


L.
Not advertise nor distribute any printed matter referring to the Products or to Mallory Controls without the specific prior approval in writing of Mallory Controls with regard to the form, manner, and content of such advertising and printed matter.  All advertising by the Distributor shall be without recourse to Mallory Controls for any expense incurred unless such expense shall have been specifically authorized in advance, in writing by Mallory Controls.


M.
Confer with, and establish to the satisfaction of, Mallory Controls, goals and strategies for the distribution of Products during the term covering such matters as orders by Product line, the management structure, staffing and Primary Area coverage.  Appropriate adjustments may be made during the term of this Agreement in the goals and strategies to take into account material events and circumstances affecting the distribution of Products such as, positive or negative changes in external business and economic conditions or the introduction by Mallory Controls of additional products and programs.


N.
Abide by all laws, and governmental rules and regulations applicable to Distributor’s activities hereunder.  The Distributor shall not make or take any bribes, kickbacks, or payments to governmental officials to obtain business, nor other illegal payments.

O.
Provide Mallory Controls with complete and current information as to Distributor’s financial status, immediately advising of any financial instability or inability to pay its debts in a timely manner.

P.
Defend, indemnify and hold Mallory Controls harmless from and against all costs, damages and expenses that be incurred by Mallory Controls as a result of Distributor’s negligence or failure to abide by its obligations and representations hereunder.  In addition, during the term of this Agreement and for a reasonable period thereafter, Distributor shall maintain and provide insurance coverage for Mallory Controls, with reputable insurance carriers, acceptable to Mallory Controls, as a result of Distributor’s activities in connection with this Agreement in such amounts and for such period of time as Mallory Controls shall reasonably determine. 

VI.
MALLORY CONTROLS ASSISTANCE.

Mallory Controls shall support the activities of the Distributor with regard to its promotion of the Products, and engineering and technical services.  Mallory Controls shall make available training and instruction for the Distributor and its customers with respect to the Products and make available to the Distributor technical data and literature covering the Products.  Such training, instruction, data and literature will be provided at prices to be established from time to time by Mallory Controls.

VII.
DISTRIBUTOR’S REPRESENTATIONS AND WARRANTIES. 

Distributor represents and warrants to Mallory Controls as follows:

(a)
Organization.  Distributor represents and warrants that it is duly organized and existing under the laws of the Primary Area, and is in good standing under the laws of the Primary Area to own its properties and to conduct its business activities as presently being conducted and contemplated under this Agreement.

(b)
Staff and Facilities.  Distributor represents and warrants that it presently has, is maintaining and shall continue to maintain during the term of this Agreement, at its sole cost and expense, a properly established and experienced staff and suitable and adequate organization, premises and facilities for properly and efficiently carrying out its obligations under this Agreement.

(c)
Disclosures.  So as to avoid a conflict of interest between Distributor and Mallory Controls or an adverse effect on Mallory Controls, Distributor represents and warrants that, prior to the execution of this Agreement, it has disclosed to Mallory Controls, as set forth in Exhibit D which is attached hereto and made an integral part of this Agreement, all information with respect to Distributor’s prior business and other activities that may reasonably support a belief that Distributor’s appointment under this Agreement may result in a conflict of interest or may adversely affect the sale of Products.  Distributor further represents and warrants that it shall abide, and is capable of abiding, by all of its obligations as set forth in this Agreement. 
VIII.
CONFIDENTIALITY PROVISIONS.

As Distributor may have heretofore received and will in the future receive from time to time confidential and proprietary information and data concerning Mallory Controls and its business, including, without limitation, the Products, research and engineering, developmental products and projects, costs, business plans and operations of, or belonging to, Mallory Controls, and/or other companies with whom Mallory Controls has a business relationship (herein collectively referred to as “Mallory Controls Information”), Distributor agrees to treat, and to cause its directors, officers, employees and agents to treat, all such Mallory Controls Information as Mallory Controls’ confidential property and not to divulge it to others at any time, nor to use it, directly or indirectly, for Distributor’s private purposes, or otherwise, except with the prior written authorization of Mallory Controls and then only in the manner and to the extent authorized, unless and until such Mallory Controls Information (a) becomes a part of the public domain through no fault of Distributor, or (b) is known to Distributor prior to any disclosure by Mallory Controls.  Distributor’s obligation hereunder further applies to Mallory Controls Information received by Distributor in the course of Distributor’s prior, if any, relationship with Mallory Controls, including without limitation, acting as a distributor for the Products,  and shall continue beyond and after the termination or expiration of this Agreement and at the termination or expiration of this Agreement, or at any time Mallory Controls so requests, Distributor shall deliver to Mallory Controls (including all copies and reproductions thereof) all notes, memoranda, records, drawings or other documents and other information or materials pertinent to Mallory Controls Information.  The Distributor further agrees to obtain from each of its officers and employees having access to Mallory Controls Information similar written undertakings.

IX.
FORCE MAJEURE.

Performance (other than payment) may be suspended by either party in the event of: Act of God; war; riot; explosion; fire; sabotage; lack of adequate materials; compliance with governmental requests, laws, regulations, orders or actions; failure of equipment, or any other event, whether or not of the class or kind enumerated herein, beyond the reasonable control of such party; or in the event of labor trouble, strike, lockout or injunction; which event makes impracticable the manufacture or delivery of Products or related materials or services.

X.
TERMINATION.

A.
Immediate Termination.  Mallory Controls shall have the right without prejudice to any other rights it may have in law or by contract, to terminate this Agreement effective immediately upon notice to the Distributor as a result of any of the following:


1.
The insolvency of the Distributor of any of its owners/operators, or the filing of a voluntary or involuntary petition in bankruptcy or for a reorganization arrangement under applicable laws by or against any of them or their property; or the making of an assignment for the benefit of any of their creditors; or the voluntary or involuntary dissolution of the Distributor.

2.
The untrue statement of a material fact, or omission to state a material fact, necessary to make the statements contained therein not misleading in any information or statement furnished by the Distributor to Mallory Controls in connection with Distributor’s appointment as a Mallory Controls’ distributor or the performance pursuant to this Agreement.


3.
Any breach by the Distributor of any of the provisions of this Agreement or any other contractual or legal obligations to Mallory Controls.


4.
The death or incapacity, or removal or withdrawal from the management of the Distributor, of any owner or key manager, the voluntary or involuntary transfer of any ownership interest in the Distributor, or the appointment or election of a director, officer or a manager by Distributor, who does not meet with Mallory Controls’ approval, which approval shall not be unreasonably withheld.


5.
Any act or omission of the Distributor which, in the sole opinion of Mallory Controls, may damage or adversely affect or reflect upon the Distributor, Mallory Controls, the Products, or any performance pursuant to this Agreement.

B.
No obligation to Renew. Nothing contained herein shall be deemed to create any express or implied obligation on either party to renew or extend this Agreement or, if the parties mutually agree upon a continuation or renewal of Distributor as a Mallory Controls’ distributor, to create any right to continue such relationship on the same terms and conditions contained herein.  Each party, in its sole discretion, shall have the right to determine, for any reason whatsoever, not to renew, continue or extend this Agreement or to continue such relationship on the terms and conditions contained herein.

C.
Damages.  Neither party, by reason of the termination or non-renewal of this Agreement, shall be liable to the other for compensation, reimbursement or damages because of the loss of anticipated sales or prospective profits or because of expenditures, investments, leases, property improvements or other matters related to the business or goodwill of the parties.  There shall be no other payments of any kind or nature due to or made by Mallory Controls to the Distributor upon the cancellation or termination of this Agreement, notwithstanding any investment, commitments or expenditures incurred by the Distributor in order to carry out its obligations hereunder.

D.
Termination/Expiration.   On termination or expiration of this Agreement for any reason whatsoever including, but not limited to, termination or expiration by passage of time, the parties expressly agree that the following shall take effect: (1) all rights granted to Distributor under or pursuant to this Agreement shall immediately cease; (2) all orders placed by Distributor for Products, which have been accepted, but not filled or delivered by Mallory Controls as of the date of expiration or termination, shall be filled and delivered by Mallory Controls subject to the terms and conditions of this Agreement including without limitation, Mallory Controls’ terms of sale; 3) all contracts or orders for Products not accepted by Mallory Controls on or before the date of expiration/termination shall, at Mallory Control’s sole option, be canceled; (4) Distributor shall pay Mallory Controls for all Products and services sold or provided to Distributor pursuant to this Agreement and (5) Distributor shall forthwith return to Mallory Controls all promotional sales information, materials, literature, stationery, price lists, catalogues, photographs, letters and papers that shall have been furnished by Mallory Controls to Distributor during the term of this Agreement, it being understood that no copies of these foregoing materials may be retained by Distributor subsequent to the date of termination or expiration of this agreement.

XI.
NON-ASSIGNMENT.

The Distributor may not assign, nor transfer, this Agreement or any of its rights or obligations under this Agreement without the prior written consent of Mallory Controls and any attempted assignment, transfer or delegation without such consent shall be deemed null and void and of no effect.

XII.
TRADEMARKS AND TRADE NAMES


A.
Ownership of Trademarks and Trade Names.  Distributor acknowledges the validity of the trademarks and trade names which designate and identify the Products and further acknowledges that Mallory Controls or Emerson Electric Co. or its subsidiaries or affiliates are the exclusive owners of such marks and names.

B.
Use of Trademarks.  Distributor agrees that it may only use those Product trademarks which identify the Products it is authorized to purchase and resell and then only to further the promotion and resale of the Products such trademarks identify.  Distributor may only use such trademarks in their standard form and style as they appear upon the Products or as instructed in writing by Mallory Controls.  No other letter(s),word(s), design(s), symbol(s),or other matter of any kind shall be superimposed upon, associated with or shown in such proximity to the trademarks so as to tend to alter or dilute them and Distributor further agrees not to combine or associate any of such trademarks with any other trademark or trade name.  The generic or common name of the Product must always follow the trademark except in those instances when the Distributor uses the name “MALLORY CONTROLS” when referring to a Mallory Controls as a Division of Emerson Electric Co., in which event no generic or common name is required.

C.
Notice of Representation and Trademarks.  In all advertisements, sales and promotional literature or other printed matter in which any of such trademarks appear, Distributor must identify itself by its full name and address and state its relationship to Mallory Controls.  Every such trademark used or displayed by the Distributor must be identified as a trademark owned by Mallory Controls (or Emerson Electric Co.) in the manner prescribed by Mallory Controls.

D.
Distributor Identification.  On its letterheads, business cards, invoices, statements, etc., Distributor may identify itself as a distributor of Mallory Controls during the term hereof.

E.
Distributor Trade Name.  Distributor agrees that it will never use as a part of the Distributor’s corporate or other trading name or designation of any kind, any trademark or trade name of Mallory Controls, Emerson Electric Co., or its subsidiaries or affiliates or any simulation of such marks or names.

F.
Discontinuing Use of Trademarks and Trade Names.  Upon expiration or in the event of any termination of this Agreement, Distributor shall promptly discontinue every use of such trademarks, trade names, corporate logos and identities, and similar styles and any language stating or suggesting that Distributor is a distributor of Mallory Controls or any word or term resembling such names, marks, logos, identities or styles which would be likely to cause confusion or deception. 

XIII.
ADVERTISEMENT.

The Distributor must have all advertisement material relating to the Products approved by Mallory Controls prior to its distribution to ensure compliance with Mallory Controls policies.  The Distributor is responsible for ensuring advertisement material complies with the laws in the jurisdictions where the advertisement material is distributed.

XIV.
EXPENSES AND INDEPENDENT CONTRACTOR.

All expenses incurred by the Distributor in carrying out this Agreement will be borne by the Distributor unless otherwise expressly provided herein.  Distributor recognizes and agrees that it is an independent contractor and has no authority to incur any liability on behalf of Mallory Controls nor in any way pledge Mallory Controls’ credit, nor describe or hold itself out as an employee, agent or representative of Mallory Controls. 

XV.
GOVERNING LAW, ENTIRE AGREEMENT.

The validity, interpretation and performance of this Agreement and any dispute connected herewith shall be governed by and construed in accordance with the laws of the State of Indiana, USA and both Distributor and Mallory Controls acknowledge and agree that they shall submit to the jurisdiction of the courts of the State of Indiana, which shall have exclusive jurisdiction with respect to any disputes, claims, legal proceedings or other form of legal action relating to this Agreement and the distribution of Products by Distributor.  This Agreement constitutes the full understanding of the parties, a complete allocation of risks between them and a complete and exclusive statement of the terms and conditions of their agreement.  This Agreement cancels and supersedes all existing contracts and arrangements by and between Mallory Controls and the Distributor for the distribution of Products for Mallory Controls.  Except as specifically provided in this Agreement, no conditions, usage of trade, course of dealing or performance, understanding or agreement purporting to modify, vary, explain or supplement the terms and conditions of this Agreement shall be binding unless hereafter made in writing and signed by the party to be bound, and no modification shall be effected by the acknowledgment or acceptance of purchase orders or shipping instruction forms containing terms and conditions at variance with or in addition to those set forth herein.  No waiver by either Mallory Controls or Distributor with respect to any breach or default or of any right or remedy and no course of dealing, shall be deemed to constitute a continuing waiver of any other breach or default or of any other right or remedy, unless such waiver be expressed in writing signed by the party to be bound.  If any term or condition of this Agreement or the application thereof is judicially or otherwise determined to be invalid or unenforceable, the remainder of this Agreement and the application thereof shall not be affected and shall remain in full force and effect.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the day and year first above written by their respective authorized officials.

______[Insert Distributor’s Name]_____

Mallory Controls, 








a division of Emerson Electric Co.

                                                      





(signature)


(signature)

Title:



Michael E. Zollar





Title: Vice President Sales & Marketing


phone/
fax

(317) 328-4055 phone/4244 fax
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